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THE COMPARATIVE LAW ANALYSIS

The purpose of this article is to analyze the comparative law of capital market in Poland and Ger-
many. This analysis was based on in-force legislation in these countries. Attention is also paid to the
construction of regulations in specific areas of German and Polish capital markets.
In addition, the article presents the key data relating to the Polish Stock Exchange and the German
Stock Exchange (in German - Deutsche Borse).
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MapTiH Xaniukii, kKaHagn4aT eKOHOMIYHMX HayK, YHiBepcuTeT
Xewysa, hakynbTeT perioHanbHOT NONITUKN Ta XapyoBOoT EKOHOMIKY

MOPIBHANBHUN AHANI3 A1i 3AKOHIB WOAO PVHKY KAMITANY
B MNOJibWl TA HIMEYYWHI

3niicHeHO MOPIBHANBHWIA aHani3 Ail 3aKOHIB LOA0 PUHKY KaniTany y lMonbuii Ta HimewuunHi. AHanis
0a3yeThCA Ha YNHHUX 3aKOHAX y LUMX KpalHax. YBara Tako>K npugineHa nobyfosi Npasui B KOHKpeT -
HUX cdhepax HiMeLbKMX i MONbCbKWUX PUHKIB KaniTany. Kpim Toro, npeacTasneHo OCHOBHI faHi, SKi
CTOCYTbCA NONbCLKOI i HiMeLbKOT hoHA0BMX Bip>K (HiMeLbKo MOBOLO - Deutsche Borse).

Knto4oBi cnosa: 3akoHW, puHKK KaniTany, MNonbia, HimeuunHa, aHanis.

MapTwuH XWWLKNIA, KAHANAAT 3KOHOMWUYECKNX HayK, YHUBEPCUTET
Xewysa, hakyibTeT pernoHanbHON NOAMTUKN U NPOAOBONLCTBEHHON 3KOHOMUKN

CPABHUTENbHbIN AHANN3 AENCTBUA 3AKOHOB
HA PbIHKAX KATMMUTAJNIA B MNMOJIbWWE N TEPMAHUN

CrenaH cpaBHUTE/bHbI aHaNM3 AeMCTBUA 3aKOHOB Ha pPblHKax KanuTana B Monblie u MepmaHuw.
AHanm3 6bl1 OCHOBAH Ha BCTYMNVBLUMX B CUY 3aKOHaX B 3TUX CTpaHax. BHMMaHWe Tak>ke yfeneHo
NOCTPOEHUIO NPaBU B KOHKPETHbIX cdiepax HEMELKMX U NONbCKMX PbIHKOB kanuTana. Kpome Toro,
NpeLCcTaBNeHbl OCHOBHbIE [j@HHbIE, KacatoLyecs NoNbCKOW Y HEMELKON (POHLOBLIX 6UPXK (Ha HemeLl-
KOM si3bIke - Deutsche Borse).

Knwoyesble €noBa: 3aKOHbI, PbIHKU KanuTana, MNonbLia, MepmaHus, aHanms.

Introduction

In any market economy, the capital market, which is a segment of the financial market plays a
huge role. If the assumption that the market is in total transactions involving the buyer and seller
[Heffernan, 2005, p. 55], the capital market can be defined as a market where transactions are car-
ried out in financial instruments. However, one should bear in mind that in Polish literature you can
often find the idea that "(...) capital market is the market where transactions within purchase of
long-term instruments are made " [Dobosiewicz, 2013, p. 14]. The author agrees to the mentioned
definition, but you should also take into account that the world instruments, the duration of which is
less than a year, are also traded in the capital markets.

The literature also mentions [Copeland, Weston, Shastri, 2008, pp. 35-44] that these markets are
more important from the point of view of well-functioning market economy that allows the official
transfer of capital between the donors and recipients in need of funding. This transfer, however, is
associated with a variety of costly and burdensome, which could include first of all taxes, transac-
tion costs, costs of obtaining the information and the opportunity cost [Running, Kussmaul, 2009, p.
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18]. From the point of view of economic growth, Poland, as a member of the European Union, is
included in the group of medium developed countries. According to Eurostat data, in 2012 the vol-
ume of Polish GDP per capita in PPS was only 66% [Eurostat, 2012] (in statements Eurostat above
index is presented in relation to the EU average, receiving a value of 100%). However, the largest
economy among the European Union Member States are Germany, where GDP per capita in PPS in
2012 was up 121% [Eurostat, 2012], while the EU average of 100%.

Polish capital market appears to be mature and stable, but the economic slowdown, which cur-
rently can be seen, can undermine the structure. However, Germany's capital market is one of the
pillars of sustainable economic growth of the country and its economy is characterized by, among
others, high stability. Given the above, it is worth considering what the legal solutions are, based on
which the Polish capital market and the capital market in Germany function? The answer to this
guestion is the main purpose of this publication, and it was granted on the basis of comparative le-
gal analysis of the Polish and German capital markets. The result of this analysis is to evaluate the
structure and functioning of these markets and to draw conclusions about the commonalities and
differences. The analysis will also allow for an objective assessment of the construction of the Pol-
ish capital market.

Study of comparative law is presented in later sections of this publication, but it should be noted
that the following test methods were used:

* literature research,

» Polish and German legislation research.

However, before the study of comparative law, it is considered, in the author's opinion, to make a
general characteristic of Polish and German capital markets.

General characteristics of the Polish and German capital market

As it is known, the focal point of each capital markets can take the stock exchange [Do-
bosiewicz, 2013, p. 35], and therefore this part of the article is devoted to the Polish Stock Ex-
change in Warsaw and the German Stock Exchange in Frankfurt am Main (in German - Deutsche
Borse). What is important, is the fact that the Polish stock market is facing a difficult challenge be-
cause, taking into account the number and value of transactions made on it, it is small (in compari-
son with the German), and today globalization imposes on small exchanges to carry out changes in
the ownership structure in order to avoid marginalization [Antkiewicz, 2012, p. 28]. Moreover, the
current economic slowdown in Poland will also affect the development of the stock exchange, as
empirical studies have shown that the crisis in 2007-2009 caused a reduction to arrange financing
for the company [Philippon, Schnabl, 2013, p. 32], which decreased during the crisis capital expen-
ditures. A major source of funding for these companies were shares on the stock exchange.

Table 1

The basic data relating to the Polish Stock Exchange and the German Stock Exchange
(end May 2013)

Polish Stock Exchange German Stock Exchange
capitalization 132 602,61 million EUR 1247 656,14 million EUR
Number of listed companies 884 735
Number of listed bonds 405 22 558
Number of listed ETFs 3 1020
The value of trading in structured 4,5 million EUR 1903,5 million EUR
products
Number of listed UCITS 54 2 851

Source: own study based on data FESE - Federation o fEuropean Securities Exchanges [http://www.fese.eu/en/].

Furthermore, companies often raise finance by issuing shares. Thus, the current economic down-
turn could discourage firms from the issue of its shares on the Polish market. The German stock
market is entirely different challenge, namely to become a leader in the European Union. Although
it is one of the largest in the region, but its market capitalization is about 1.88 times smaller than the
capitalization of NYSE Euronext. In addition, since the end of the 80’s - the German stock ex-
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change threatened OTC markets (Over-the-counter) [Andersen & Co., von Stein, 1989, p. 15],
which allow companies to raise capital at a lower cost than traditional stock exchanges. The most
important data on the Polish and German stock exchanges are presented in the table (Table 1).

The data presented in Table 1 show, by even comparing the capitalization of German and Polish
stock exchangel, that the Polish stock market is much smaller than the German stock exchange.
That is also a small number of listed bonds and UCITS. However, detailed analysis of themes raised
beyond the scope of the publication, as its main focus is the analysis of comparative law and Ger-
man Polish capital market.

Comparative law analysis of Polish and German capital market

In Poland, the main areas of the capital market are regulated by separate laws. These areas in-
clude: trading of financial instruments by different operators, the operation of investment funds,
IPO and capital market supervision. As mentioned, the effect of this is that everyone in Poland, the
most important area of the capital market is governed by a separate law (Fig. 1).

Figure 1. Building Polish capital market regulations.
Source: own study.

In Germany, the legal regulations on the capital market are built in a different way than in Po-
land, because the most important regulatory tool is the Civil Code (in German - Biirgerliches Ge-
setzbuch). In the areas of business, but not governed by the said code, it is crucial Commercial Law
(in German - Handelsgesetzbuch). In the area of capital markets, finance and banking, which is not
governed by the trading Act, in Germany one must apply legal provisions of the Act on Credit (in
German - Gesetz uUber das Kreditwesen). However, the detailed regulations on trading in financial
instruments not included in the above presented laws, are in the Act on Trading in Securities (in
German - Gesetz uber den Wertpapierhandel) and investment Act (in German - Investmentgesetz).
The functioning of stock exchanges, to the extent not previously recognized in these laws, is regu-
lated by the stock exchange Act (in German - Bdrsengesetz). The answer on how to control key ar-
eas ofthe capital market in Germany was also presented graphically (Fig. 2).

1Polish stock market capitalization is 9.41 times smaller than the capitalization of the German Stock
Exchange.
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Figure 2. Construction ofthe regulations of the German capital market.
Source: own study.

The author wishes to express the view that, from the perspective of legal analysis of capital mar-
kets, the most important are participants and segments. For participants one may include brokerage
houses, investors and investment funds. They include direct and indirect transactions with one an-
other. It is also worth noting that within each of the capital markets two segments can be distin-
guished, the primary market and the secondary market, however within the secondary market there
are stock exchanges functioning, as the most important elements of these two segments. The author
is of the opinion that comparative law analysis of Polish and German capital market should cover
the most important issues relating to the participants and the stock exchanges.

This analysis starts with a definition of investment firms operating in Poland, which are understood
as [Art. 3/33 Ustawy z dnia 29 lipca 2005 r. o obrocie...] "(...) a brokerage house, bank conducting
brokerage activities, foreign investment firm conducting brokerage activities in the territory of the
Republic of Poland and foreign legal person established in the territory of a member state of the
OECD or WTO, leading on Polish territory brokerage activities”. In Germany, investment firms do
not exist, but their functions are remained to financial services institutions [§ 1/ (1a), the Gesetz uber
das Kreditwesen] (in German - Finanzdienstleistungsinstitute) that perform various financial services.

It could be argued that the brokerage houses are the most important type of investment firms in
Poland. In Germany, the brokerage houses functions perform securities services companies [§ 2 /
(4), the Gesetz Uber den Wertpapierhandel] (in German - Wertpapierdienstleistungsunternehmen),
which under current law are financial services institutions or banks. It is worth noting that the func-
tions of banks in Germany perform credit institutions [8 1/ (1), the Gesetz Uber das Kreditwesen]
(in German - Kreditinstitut).
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Investment funds also play a big role in each capital market from the perspective of individual
investors. In accordance with the Polish law [Art. 3/1 Ustawy z dnia 27 maja 2004 r. o fundusz-
ach...], the investment fund is a legal entity that can only invest money collected in specific securi-
ties, money market instruments and other property rights. Importantly, the authority of each fund is
the company that manages it, and represents it. It can be set up only in the form of a joint stock
company [Art. 38/1 Ustawy z dnia 27 maja 2004 r. o funduszach.]. Specific in Poland is that each
investment fund may be set up as: open-end investment fund, specialized open investment fund and
closed-end investment fund [Art. 14/2,3 Ustawy z dnia 27 maja 2004 r. o funduszach.]. Further-
more, the provisions of law in Poland allow for the creation of special funds.

In Germany, the functions of investment funds belong to companies investing capital [§ 2, In-
vestmentgesetz] (in German - Kapitalanlagegesellschaften), which are investment companies [§ 2 /
(1), Investmentgesetz] (in German - Investmentgesellschaften). Also important is the fact that com-
panies that invest capital can be created in the form of limited liability companies or joint-stock
companies [8 6, Investmentgesetz]. In German law, it is important that it does not specify the types
of investment funds that can be managed by companies which invest their capital. Also it does not
mention what exactly is to be invested by the company’s collected cash.

As it is commonly known, the capital market operators make most transactions on a regulated
market. In Poland, it is defined as a system of trading in financial instruments admitted to turnover
[Art.14/1 Ustawy z dnia 29 lipca 2005 r. o obrocie...]. In Germany, the regulated market is not de-
fined but the organized market is(in German - organisierter Markt), which is understood as a trad-
ing system that combines the interests of many people in the purchase and sale of financial instru-
ments that are admitted to trading in the system in accordance with the prescribed rules, organizing
the purchase of these instruments [§ 2 / (5), the Gesetz Uber den Wertpapierhandel]. It is worth
mentioning that financial instruments are defined in the Polish and German law in a similar way
[Art. 2/1 Ustawy z dnia 29 lipca 2005 r. o obrocie.], [§8 1/ (11), the Gesetz liber das Kreditwesen].
It is easy to conclude that the manipulation of financial instruments both in Poland [Art. 39/1,2
Ustawy z dnia 29 lipca 2005 r. o obrocie.] and Germany [§ 20a / (1), the Gesetz uber den Wertpa-
pierhandel], is prohibited by law.

In Poland, so-called market practices shall be accepted. They are defined in [Art. 44/1 Ustawy z
dnia 29 lipca 2005 r. o obrocie.] as a behavior that can be reasonably expected in one or more fi-
nancial markets. In Germany, however, such behavior was not recognized by law. Another impor-
tant issue in the capital markets is called brokerage activities, which may include mainly in Poland
[Art. 69 Ustawy z dnia 29 lipca 2005 r. o obrocie.]: the reception, transmission and execution of
orders concerning financial instruments, portfolio management, investment advisory services, offer-
ing financial instruments. In Germany, there are also the covering brokerage operations presented
above, but the law named them as financial services [§ 1/ (1a), the Gesetz uber das Kreditwesen]
(in German - Finanzdienstleistungen). What is important is that in Poland, the portfolio manage-
ment agreement in financial instruments was specified precisely [Art. 75/1 Ustawy z dnia 29 lipca
2005 r. o obrocie.] and also the Investment Advisory Agreement [Art. 76 Ustawy z dnia 29 lipca
2005 r. o obrocie.], while Germany presented only the existence of such activities within the fi-
nancial services [§8 1/ (1a), the Gesetz uber das Kreditwesen].

What is important in the author's view is that in Poland, for example, each investment firm must
employ, to perform as provided by law brokerage operations [Art. 83/1 Ustawy z dnia 29 lipca 2005
r. o obrocie.], at least one "broker" or two "investment advisers." In Germany such an obligation
does not exist, because the law does not include professional titles "stockbroker and” investment
adviser ". However, attention should also be paid to that, both banks in Poland as well as credit in-
stitutions in Germany, may perform brokerage activities, and provide brokerage accounts.

It is also interesting to mention that in Poland, individuals can join together in investor clubs. In
Germany, the law does not regulate this issue. However, the similarity is evident in the case of pro-
tecting the interests of investors. In Poland, for this purpose there has been developed a system of
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compensation [Art. 132/1 Ustawy z dnia 29 lipca 2005 r. o obrocie...], and in Germany the protec-
tion device [8§8 32/ (3), Gesetz Uber das Kreditwesen] (in German - Sicherungseinrichtung).

A very important area of the capital market is a public offering. In Polish law it is defined as
"making available to at least 150 people or an unspecified addressee, in any form or by any means,
information on securities and conditions for the acquisition, representing a sufficient basis for a de-
cision to purchase these securities” [Art 3/1 Ustawy z dnia 29 lipca 2005 r. o ofercie...]. In Ger-
many, the definition of a public offering (in German - Offentliches Angebot) is similar [§ 2 quar-
ters, the Gesetz Uber den Wertpapierhandel] also relates directly to the securities and the provision
of information on them (in any form or by any means). Another issue is the prospectuses that typi-
cally need to be made by issuers of securities applying for admission to trading on the stock ex-
change. However, in Poland it is required, that the prospectus has been drawn up as a single docu-
ment or set of documents including the registration document, securities note and summary docu-
ment. In Germany, the law does not specify the exact form of the preparation of this Prospectus.

As for the required level of capitalization of the company, which is seeking to issue shares on the
stock market (the main market or parallel), it is different, because in Poland it amounts to at least
PLN 60,000,000 or the equivalent in PLN - EUR 15,000,000 [WSE.pl], and in Germany only EUR
730,000 [§8 32/ (2), Borsengesetz] (without distinguishing between the primary market or parallel).
However, it is alike that issuers of securities in Poland [Art. 56-68 Ustawy z dnia 29 lipca 2005 r. o
ofercie.] and Germany [8 30a, the Gesetz iber den Wertpapierhandel] must prepare and publicly
disclose information about their functioning, important from the point of view of investors.

In the author's opinion, the supervision of the capital market is not only a very important part of
well-functioning stock exchanges, but also the foundation of a well-functioning financial market.
This is due to the fact that supervision includes supervision of issuers of securities, investment
companies, investment funds, investment banks, people performing brokerage activities and manag-
ing portfolios of financial instruments, as well as the stock exchanges.

In Poland, the supervision of the capital market (as well as the entire financial market) exercise
the Financial Supervision Authority (KNF briefly) with registered office in Warsaw [Art. 1/2
ustawy z dnia 29 lipca 2005 r. o nadzorze...]. In Germany this function is fully represented by [86/2,
the Gesetz lber das Kreditwesen] Federal Financial Supervisory Authority, based in Bonn and
Frankfurt am Main (in German - Bundesanstalt fur Finanzdienstleistungsaufsicht - in short, BaFin).
It is an independent federal institution. It is also worth mentioning that the institutions have shown
similar supervisory powers. It can therefore be concluded that the supervision of the capital market
in Poland and Germany is built according to the same principles.

Conclusion

The globalization of capital markets helps to increase the speed of capital flows, causing a
change in the nature of the activities of the entities that are its participants. For this reason, capital
markets should be as constructed as to support the country's economic growth through a positive ef-
fect on the stability of the entire financial system. In this respect, the Polish capital market can be
assessed very positively. The reason is that each of its territory was spelled out, along with its
members and the inspecting authority. However, Polish law regulations are so strict that even Ac-
cepted Market Practices were defined, as well as forms that can take any investment funds and pro-
fessional titles (such as securities broker and investment advisor).

The capital market in Germany is built on a similar basis (although regulations are structured dif-
ferently). It should be noted that the rules are more liberal (no definition of market practices, the
lack of specific professional titles, etc.) However, these differences do not seem to have much im-
pact on the stability of the capital market. However, its main function is to support and stimulate the
economic development of the Polish and German economy.

It is also worth noting that the regulations of the capital market in recent years have changed signifi-
cantly and it would be worth comparing the legal Polish and German capital market in the context of EU
regulations and the challenges of integration and crisis events. However, the framework volume limited
the running considerations in this paper. But the above issue could be addressed in separate publications.
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