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Were analyzed the directions of legal regulation of mediation procedure
as a modern method to settle legal disputes given the positive international experience,
international obligations of Ukraine and the need to improve the national system of legal
disputes resolution. Were defined the ways of improving the legal regulation of mediation
procedure in our country.
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Mazapaxku H. Meouauyua ¢ Ykpaune: npobaemvt meopuu u HPAKMUKU.
Ilpoananuzuposansl HanpagieHus npago8oeo pe2yiupo8anus npoyeoypsvl Meouayuu
8 Kauecmee COBPEMEHHO20 Memood paspeuleHus 0pUOUYecKUx Ccnopos, yuumoléasn
NONOANCUMENLHBIN  3aPYOEIAHCHBIL  ONBIM, MENCOVHAPOOHble 0053amenbcmea  Yxpaunsl
U HeobX00UMOCmb YIVHUIEHUS OMEeYeCMBEeHHOU CUCHEMbl pa3peuenusl 10pUouecKux
cnopos. Onpedefiensbl Nymu CO8ePUIEHCIMBOBAHUSL NPABOBO2O Pe2YIUPOBAHUSL NPOYEOYPbl
Meduayuu 8 Hawell cmpate.

Knwuegvle cnosa: TPaBOBOW KOHQIIMKT, FOPHIWYSCKUAN CIIOp, MEITHAITHS,
IpoIeaypa MeAUaIul, MEIHaTop.

Formulation of the problem. Legal disputes and conflicts are
an inherent part of the society. And the task of the state is to create conditions
for the settlement of disputes and the protection of legally protected rights
and interests of citizens. Domestic and international experience shows that
the introduction of alternative methods of dispute settlement along with the
justice system is the most effective prerequisite for resolving legal conflicts
and disputes. Moreover, these days the system of justice in Ukraine has
a number of significant drawbacks: huge workload of courts, length and
complexity of litigation, significant legal costs, lack of a developed mechanism
of competition and equality of parties in the process, the publicity of the
trial leading to disclosure of confidential information, the lack of generally
accepted criteria of justice. In view of this, court decisions generate negative
reaction of the parties, as a consequence, the dispute is stopped by force
or otherwise, but is not solved.
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According to sociological surveys® judicial system is not trusted
by 80% of citizens, the same percentage of citizens believe in corruption
of the judiciary system [1].

The above together with the international obligations of Ukraine
encourages the introduction of new methods of dispute resolution.

Analysis of recent research and publications. Currently among
researchers and lawyers increased interest to the questions of legal regulation
of procedures for alternative dispute resolution. It is necessary to distinguish
the works of S. F. Demchenko [2], H. . Kozyryev [3], V. V. Ryeznikova [4],
A. P. Havrylishyn [5], E. R. Bersheda [6] where the authors noted positive
features of the mediation procedure in comparison with judicial procedures
for resolving disputes. However, the analysis of the compliance aspects
of Ukrainian legislation on mediation procedure with European experience
was not conducted. Besides, there is no comprehensive analysis of mediation
procedures as an effective method of dispute resolution.

The aim of the article. Determination of the main principles of
introducing the mediation procedure in the national legal system,
clarification of Ukraine’s international obligations in this area, analysis of
the principles and benefits of mediation as an alternative commercial
dispute resolution methods.

Materials and methods. While elaborating the selected topic were
used general scientific and special research methods, including: formal-
logical — to interpret the content of mediation as one of the types of dispute
resolution; comparative — to carry out comparative characteristics of different
ways out of difficult situations; sociological — to analyze social conditionality
of mediation procedure; instrumental — for distinguishing components
of the mediation procedure as instruments of mediator’s work; axiological —
to determine the rules and objectives of conduct of the conflictparties;
cliometric — to review the historical experience of conflict resolution
involving an intermediary.

Research results. One of the promising directions of developing
the system of alternative methods for dispute resolution is mediation —
a procedure during which the mediator systematically promotes communication

" The survey was conducted by the Razumkov Centre from 6 to 12 March 2015. Were
interviewed 2009 respondents aged above 18 from all regions of Ukraine, except Crimea and
the occupied territories of Donetsk and Lugansk regions with a sample which represents the adult
population of Ukraine according to the main socio-demographical indicators. The sample of the
survey was constructed as a multi-stage, random with quota selection of respondents at the
last stage. Theoretical sampling error (excluding design effect) does not exceed 2,3% with
a probability of 0,95.

The survey was conducted by the Razumkov Centre from September 30 to October 8, 2013.
Were interviewed 2010 respondents aged above 18 from all regions of Ukraine, except Crimea and
the occupied territories of Donetsk and Lugansk regions with a sample which represents the adult
population of Ukraine according to the main socio-demographical indicators. The sample of the
survey was constructed as a multi-stage, random with quota selection of respondents the last stage.
The survey was conducted in 137 settlements (including 82 urban and 55 rural settlements).
Theoretical sampling error (excluding design effect) does not exceed 2,3% with a probability of 0,95.
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between parties to the conflict or dispute to reach a mutually acceptable
solution to the conflict or dispute. In addition, the mediator operates on the
principles of neutrality and confidentiality on the merits.

Unlike the trial, which is strictly regulated, formalized and focused
on the merits of the claim, mediation enables flexible approach to dispute
resolution, taking into account all aspects of the controversial situation,
regardless of their legal value. That is why mediation is referred to alternative
dispute resolution methods.

But there are essential features with the help of which mediation may
be distinguished from other methods of dispute resolution (arbitration judge /
court, conciliation, negotiation): voluntary use of this procedure; flexible
nature of the procedure; the desire of the parties to reach an agreement and
resolve the dispute; lack of mediator’s judicial power. For example, the
arbitrator is entitled to make binding decisions, is suggested the procedure
for issuing an enforcement document, the mediator does not have such
rights, but only helps to ensure that the parties themselves have defined
procedure for resolving the dispute.

Use of mediators to resolve disputes has been recorded since ancient
times. Historians note such cases in merchant relations of Phoenicians and
in Babylon. In ancient Greece there was a practice of using intermediaries
(proxenetas). Roman law, starting with the Code of Justinian (530-533 B.C.)
recognized mediation. The Romans used different terms to refer to the
concept of «intermediary»: internuncius, medium, intercessor, philantropus,
interpolator, conciliator, interlocutor, interpres, and finally, mediator [7, p. 163].
In some traditional cultures the figure of mediator was treated with great
respect and honor along with tribal leaders or priests.

Mediation in its modern sense began to develop in the second half
of the XX century, primarily in common law countries — the USA, Australia,
Great Britain, and then began to spread in Europe. The first attempts
of applying mediation are usually related to dispute resolution in family
relationships. Later mediation was recognized in solving a wide range of conflicts
and disputes, beginning with conflicts in local communities to complex
multilateral conflicts in commercial and public sphere [7, p. 170].

The term «mediation» derives from the Latin mediatio — intermediation;
the similar meaning have words mediation (Eng.), médiation (Fr.).
Everyone within his own understanding can give a definition to this concept.
In social psychology researchers consider mediation to be a specific form
of disputes, conflicts regulation and reconciliation of interests. The scientist
H. Besemer defined mediation as the technology of conflict resolution
involving a neutral third party [8, p. 12].

The formal definition of mediation (or settlement) is provided
in Article 1 of the Model Law of the United Nations Commission on
International Trade Law (hereinafter — UNCITRAL) of 2002 on international
commercial arbitration procedures, under which mediation is «... a process ...
when the parties engage a third person or persons ... in order to provide
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assistance in the peaceful resolution of disputes concerning contractual
or other legal relations, or related. The conciliator has no right to impose
on the parties ways to resolve the dispute» [9].

In more practical terms, mediation is a reconciliation and finding
a constructive approach to the settlement of the dispute, which allows you
to identify important issues for both parties; considers the subject of the
dispute from different angles; allows to use the conflict as «a learning tool»
and a basis for improving relations between the parties. Mediation offers
the parties an opportunity to resume or sometimes start negotiations.

Centre for Effective Dispute Resolution (hereinafter — CEDR)
defines mediation as «... a flexible confidential process during which neutral
party actively helps interested parties to reach an agreement in resolving
the conflict or dispute, but the last word in the decision making or the terms
of the agreement to resolve the dispute rests with the interested parties».

According to S.F.Demchenko, the main differences between
traditional litigation and mediation lie in the fact that the judge listens to the
parties and basing on the relevant articles of the law makes a judgment.
While the mediator’s task is far more difficult: he should help the conflicting
parties to find a solution for the dispute. So mediator should also have other
specific knowledge. To know how to organize the process of conflict
resolution so that its sides would be involved in the process absolutely
voluntarily, creative search of the solution for the dispute, which would satisfy
both sides and open new possibilities for their further interaction [10, p. 48].

According to some scholars, among all the alternative methods of
dispute resolution mediation has several advantages. In the process of
mediation the parties have more active influence on resolving the conflict.
The confidentiality of the process is also obvious, which is crucial.
Although, some companies identify applying to the state judiciary bodies
as reputation loss. And with the help of mediation they establish immunity
on disclosure. Also, the benefits of mediation include flexibility and
non-formalized procedure.

The mediator aims to achieve a clear agreement between the parties
to the dispute, including how the parties will resolve specific issues.
He disregards detection of any feelings during the mediation procedure.
The mediator focuses on the future prospectives of relations between
the parties to the dispute, not the analysis of parties’ past relationships.
He monitors the process and does not affect the participants of the mediation
process or the result, while carrying out the procedure. The mediator helps
identify the real interests of the parties to the conflict, the scope of legal
disputes and helps the parties work out their own agreement on the dispute,
besides the parties to the conflict fully control the decision-making process
of dispute settlement and conditions of solving disputable situation.
The mediator facilitates communication between the parties, understanding
the positions and interests of each, focusing the parties on their interests
and assists in finding productive solution, enabling them to develop their
own agreement [11].
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The mediation process consists of stages, each of which has its
purpose and content. Successful mediation requires transition to the next
stage after reaching all the goals at the previous one. There are the following
stages of mediation implementation: mediation training; joining the mediation
procedure; discussion of the problem, search and development of solutions
to the dispute; dispute resolution, settling an agreement and summarizing.

It should also be noted that today, despite the lack of specific
legislation, Ukraine can boast its own experience of the mediation procedure,
which confirms high efficiency of this institution in solving conflicts. Since
2003 were actively conducted experiments in courts. Also in Ukraine operate
a number of Regional mediation groups, which united in the Association
of mediation groups in Ukraine and Ukrainian Centre of understanding
and reconciliation.

In Ukraine operates Ukrainian Mediation Center (hereinafter — UMC)
created at Kyiv Mohyla Business School. UMC intends to act in two
directions: training of mediators (education sector) and services of independent
mediators. Today the main task of the Centre is to bring about mediation
as an effective tool in conflict resolution and to demonstrate successful
experience of its application.

Within the joint program of the European Union (the EU) and the
Council of Europe «Transparency and efficiency of the judicial system
in Ukraine» in April 2009 was signed an agreement on cooperation between
Vinnytsia District Administrative Court (hereinafter — VDAC) and Council
of Europe experts to implement a pilot project on mediation in solving
administrative disputes in court. Since then in VDAC actively began the
process of implementing mediation hearing of administrative affairs and
promotion of this process in society [12].

The need for the introduction of mediation institute in the domestic
legal system is based on the positive results of the practice of reconciliation
institute in many countries, which indicates its effectiveness. In addition,
it meets the general position of Ukraine concerning the harmonization of national
legislation with the EU legislation, since to the question of conciliation
procedures is dedicated a set of recommendations and decisions of the
Council of Europe.

Among them are worth mentioning: Recommendation Ne R (98) 1 of the
Committee of the Ministers of European Council on mediation in family
cases of 21.01.1998; Recommendation Rec Ne (2002) 10 of the Committee
of the Ministers of European Council on mediation in civil cases of 18.09.2002;
Directive of the European Parliament and the Council Ne 2008/52 EU
on certain aspects of intermediation (mediation) in civil and commercial
matters of 21.05.2008, etc. [13].

In addition, the entry into force of the Association Agreement
between the EU and Ukraine (hereinafter — the Agreement) has become
a factor in the overall improvement of legal regulation of alternative methods for
dispute resolution, approximation of Ukrainian legislation to the EU standards.
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The agreement contains the Provisions on the mechanism of mediation
(mediation term in the English version of the Agreement was translated into
Ukrainian as «intermediation») as a means of settling disputes, however
national legislation is still at the stage of bills.

It is believed that the Law of Ukraine «On mediation» which would
effectively regulate the mediation procedure, the legal status of mediators,
provision of mediation quality, performance of mediation agreements, provision
of mediation procedures confidentiality, etc., will contribute to reforming
the judicial system, improvement of the investment attractiveness of Ukraine.

The study of the European experience of resolving disputes using
alternative methods, the analysis of the implementation of the mediation
procedure in the national law of the Member States enables to single out
some of the main approaches to the regulation of the mediation procedure:

> significant level of regulatedness of mediation procedure. For
instance, in Austria in order to promote mediation procedure
by the state, to ensure legal certainty, the need for distinguishing
mediation from professional legal services, consumer protection,
legislation contains detailed rules on the register of legal mediators,
self-governing organization of mediators, rights and obligations
of registered mediators, suspension of the limitation period,
professional training of mediators;

» low regulatedness of the mediation procedure. In the United Kingdom
and the Netherlands, in particular, to encourage creativity and
flexibility, development of the mediation process, civil laws
regulate only the payment for the services of a mediator. And the
very process of mediation, training of mediators is carried out
by self-regulatory organizations of mediators;

» moderate regulatedness of the mediation procedure (Germany).

A very detailed approach to regulating mediation procedure was
used by the authors of the Law of Ukraine «On mediation» of 17.12.2015
Ne 3665 and of 29.12.2015 Ne 3665-1 [14]. In particular, the bills propose
to regulate the legal principles and performance of the mediation procedure,
the principles and procedures of mediation, the mediator’s status, rights and
obligations of mediation parties.

Conclusions. Mediation is a new promising way of resolving disputes
in both public and private law area. In Ukraine, at the level of legislative
Initiatives was formed the foundation for mediation and mediation procedures,
but these bills require the formation of a clear theoretical framework to:

» interpretation of terms (mediation, mediator, etc., mediation

agreement);

» ascertaining the nature and limits of the concept of legal disputes
which can be resolved through mediation procedure, for example,
the inclusion to this category of criminal proceedings and cases
on administrative offenses requires amendments to the current
legislation of Ukraine;
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> liability of the members of the mediation procedure for violation
of privacy.
That is why these bills have become a subject of public debate

involving subjects of external economic activity, which should know and be
able to use the services of mediators in resolving disputes that arise in
relations with European partners.
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Ma3zapaxi H. Meodiayia ¢ YKpaini: npooaemu meopii ma npaxmuxu

Ilocmanoexka npoonemu. Bimuusnawuii ma MidDCHAPOOHULL 00C8i0 C8i0YUmb,
WO 3aNPoBAOICEHHSL ANLMEPHATNUBHUX MEMOOI8 8De2yII08AHHS CNOPIB NOPSO i3 CUCIMEMOIO
npasocyoos € HaueheKMUBSHIUOW NepPedyMOBOI0 UPTUEHHSL NPABOBUX KOHMIIKMIE ma cnopis.
binvuwe moeo, na cbo2ooui cucmema npasocyoos 6 Ykpaini mae HU3Ky ICIMOMHUX
HeOONKIG: BeNIUKA 3A8AHMANCEHICMb CYOi6, MPUBANICMb | CKIAOHICMb CY008020 Npoyecy,
3HQUHI CY008i GUMPAMU, HEOOCMAMHA PO3GUHEHICMb MEeXAHIZMI6 3MA2alIbHOC
ma pigHocmi CMOpiH Yy npoyeci, 21acHiCms Cy008020 pO32110y, WO HPU3BOOUMDb
00 po3zeonioutenHs KoH@ioenyiunoi ingopmayii, 6pax 3a2anbHONPUUHAMHUX KpUumepiis
cnpasednusocmi. 3 02150y Ha ye, piwienHs cyOy HOPOOIICYIOMb He2AMUBHY Pearyiio
Y CMOPIH, SIK HACTIOOK, CHIp NPURUHAIOMb CUNOGUM WISIXOM a0 6 THuui cnocio, ane
He supiwyroms. Kpiv moeo 3a pezynomamamu coyiono2iunux onumysans cyoosii cucmemi
He dogipsiroms Oauzvko 80 % epomadan Yrpainu..

3asnauene pazom i3 MidNCHAPOOHUMU 30008 A3aHHAMU YKpainu cnonykae 0o 3anpo-
BA0NCEHHS HOBUX MeMOOi8 BUPIULeHHs CNODI8.

Ananiz ocmannix oocnioxcens i nyonikauin. Hapasi cepeo nayxosyis ma ropucmie-
NPAKmMuUKig 3pic iHmepec 00 NUMAaHb NPABOBO20 PecyNIO8AHHI NPOYedyp AlbMePHAMUBHUX
Memodis supiwienus cnopig. Cnio euokpemumu pooomu C. @. /lemuenxa, I'. 1. Kosupesa,
B. B. Pesnixoeoi, A. I1. I'aepuniwuna, €. P. bepwieou, y saxkux agmopu 3a3Ha¥an no3umueHi
pucu npoyedypu meoiayii nOpieHAHO 3 CYO0BUM NOPAOKOM GupiuienHs cnopie. Boonouac
auaniz acnekmis GiONOBIOHOCMI YKPAIHCOKUX 3AKOHONPOEKMIE wooo npoyedypu meoiayii
€8ponelicbkomy 00c8idy He nposodunu. Hemae 1 KoMnieKcHO20 aHanizy npoyeoypu
meoiayii sk eghekmuerno2o Memooy eupiulerHs CROpie.

Mema. Busnauenus 201068HUX 3ACA0 3aNPOBAOINCEHH Npoyedypu mediayii
¥V 6iMUU3HAHII NPABOGill cucmemi, 3 ACYBaAHHI MIJCHAPOOHUX 30008 A3aub YKpainu y yiil
cohepi, amaniz npunyunie ma nepeeac meodiayii K ANILMEPHAMUBHO20 GUPIUEHHS
20CNO0apCyLKUX CHOPIS.

Mamepianu ma memoou. 11i0 uac onpaybosysanis oKpecienoi memu GUKOPUC-
MAHO 3A201bHOHAYKOB] MA CREeYiaibHi Memoou O0CHIONCeHHs, 30KpeMa. (POpMaibHO-
NO2TYHUL — ONIs1 MAYMAYeHHs 3micmy meodiayii K 00H020 i3 8U0i8 BUPIUEHHS CNOpIs;
KOMRapamueicmcoKuti — 0151 30IUCHeHHs NOPIBHAILHOL XApaKmMepucmuky pisHux cnocoois
8UX00Y 13 CKAAOHUX Cumyayill, coyionociunull — 05l AHAai3y COYIANbHOL 3yMOBIeHOC
npoyedypu mediayii ma inuii.

Pesynomamu d0ocnioryncennn. Ha 6iominy 6i0 cy006020 po3ensndy, AKuUll € cy8opo
8PE2YIbOBAHUM, (POPMANIZ08AHUM WA 30CEPEONCEHUM HA Cymi no3os8y, mediayia oae
3MO2Y 2HYUK020 Ni0X00y 00 GUPIUIEHHS. CNOPY, YPAXYBAHHS 6CIX ACNEKMIE CHIpHOI cumyayii,
He3aNedHCHO 6i0 iX I0PUOULHO20 YU NPagoeoco 3Hauenns. Came momy meodiayito 6iOHOCAMY
00 anrbMepHAMuUBHUX Memooi8 UPILEHHS CNOPIS.

Asmopom npoananizoeaHo HANPAMU NPABOBO2O pe2yNo8aHHs Npoyedypu mediayii
5K CYHACHO20 MEeMOOY 8UPTUEHHS IOPUOUYHUX CNOPI6 3 021510y HA NOZUMUGHUL 3AKOPOOHHULL
00C6I0, MINCHAPOOHI 30008 s3aHHsL YKpainu ma nompedy NOKpAWAHHS GIMYUZHIHOT cUcmemu
ix eupiwienms. Buznaueno wiisixu yOOCKOHANEHHS NPABOBO2O PecyI08aHHA npoyedypu mediayii
V Hawtitl 0epiHcasi.

Bucnoexu. Meodiayis € HosumM nepcneKmusHuUM Cnocobom GUPIUleHHs CHOpI8
K Y nyOniuHO-Npagosii, max i 6 npusamHonpaesosii cgepi. B Yipaini na pisui 3axomno-
oasuux iHiyiamue cghopmosani nioeanuHu O 3aNPOEAONCeHHs. Mediayii ma MediayitiHux
npoyedyp, npome 3azHaueHe nompedye (hoOpMY8aHHsA UIMKO20 MeOPemUuyHO20 NIOTPYHMA
00: miymayerHss mepminie (mediayis, mMediamop, MediamusHa y200a mowjo), 3 siICy8anHs cymi
ma mexc NOHAMMA IOPUOUYHUX CHOPIB, WO MOXCYMb Oymu upiuleHi 3a 00NOMO20I0
npoyedypu mediayii, aodice, HANPUKIAOD, BKMOYEHHS 00 Yici Kameeopii KPUMIHATLHUX
npoBaoddICeHb Ma Cnpas npo AOMIHICMPAMUGHI NPABONOPYULEHHS. NOMPebye 6HeCeHHsL 3MIH
00 UYUHHO20 3aKOHOO0ABCMBa YKpaiwu, 6i0nogioanbHOCmi YYacHuKie npoyedypu meoiayii
30 NOPYUIEHHSL BUMO2 KOH@DIOEHYIIHOCTI.
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Tomy yi 3akoHONPOEKMU MAOMb CIMAMU NPEOMEMOM 2POMAICHLKO20 002080PEHHS
i3 3anyUeHHAM MAKodiC Cy0 €KMI6 308HIUHLOECKOHOMIUHOL OIIbHOCMI, AKI MYyCsAmb 3HAMU
ma  eMimu KOPUCMYBAMUCH NOCAYy2aMU Mediamopie npu  6UpiuleHHi cnopis, o
BUHUKAMUMYMb Y GIOHOCUHAX [3 €BPONEUICOKUMU NAPTNHEPAMU.

Knwuosi croea.: mpaBoBUi KOH(IIIKT, FOPUAMYHUI CIIip, Meiallis, Ipolieaypa
Meiartii, MemiaTop.
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