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The article is devoted to the issues of corporate reorganizations in Ukraine and
abroad. The ideas of the author relate to comparison of legal support by choosing certain
types of corporate reorganizations, their difference between the countries and between
each other. The author indicates the peculiarities of each type of reorganizations abroad,
their advantages and disadvantages. Recommendations as to solving a problem of lack of
corporate reorganizationtypes in terms of managing them in the national legislation have
been given. Mergers and acquisitions are considered by the author as the most popular
reorganization types, so its scope and significance for Ukrainian economy are presented
in figures.
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Kacovanoea A. Peopzanuzayus Kopnopauuii: mexcoynapoousiii onvim. Cmamvsl
ROCBAUEeHA BONPOCAM PEOPeaHU3AYUL NPeOnpusmull 6 YKpaune u Cmpanax 3a ee npeoeiami.
Hoeu asmopa obpawenvt Kk cpagueHuro 0OpUOULECK020 NOOCHOPbIL NpU 8blO0pe onpede-
JIEHHBIX BUO08 PeOP2aHU3AYUU, K UX PA3HUYE 8 UCCIIe0YeMblX CIPAHAX U MedHcdy cOoOOl.
Aemop onuceieaem 0COOEHHOCMU KAH 0020 8UOA pPeOp2aHU3ayuu, uUx OOCMOUHCMEA
u Heoocmamku. /[anbl pekoMeHOayuu no peueHuro npobiemvl HeOOCMAamKa 6blO0pa U0
KOPNOPAMUGHOU PeopeaHu3ayuul. YNpasieHus HUMU 6 HAYUOHATLHOM HOPUOUUECKOM
xoumexcme. CRusinus u NOSIOWEHUS NPUSHAHBL ABMOPOM CAMbIM NONYISAPHLIM BUOOM
peopaanuzayuy, cied08amenbHo, UX MACWmMAd u 3HAYUMOCTb OISl YKPAUHCKOU dKOHOMUKU
npedcmasnenvl 8 yuppax.

Kniouesvie cnoea: peopraHuzanys NpeAnpUATHH, CIUSIHUE, Pa3IeIeHUe, HaIOro-
00JI0XeHHe, TUITHI peOpraHnu3aLni.

Background. In the modern economy, reorganization of corporations,
irrespective of their scope and kind of activity, appears to be a perennial
problem while achieving multidirectional goals: starting from the period
when a company gets from the ground, is on the rocks, gets rid of the dead
wood in managerial system or, on the contrary, wants to bear fruits or
branch out into new markets. In connection with this, companies plough
money into planning such cooperative strategies as mergers, amalgamations,
divestitures and restructuring. In the media we often hear or read about
acquisitions and mergers among large companies in Ukraine and abroad,
some of them are really much spoken of.

© Kasianova A., 2018

----------------------------------------------------------------------------------------------

ISSN 1028-7507. 30BHiIIIHI TOPriBAs: €KOHOMIKa, (piHaHcy, mpaso. 2018. No 1 37



CBITOBA EKOHOMIKA TA MIZKHAPOAHA TOPI'IB/s1

While structuring the purchase and sale of a corporate business in the
USA or in the EU, an important decision must be made, namely whether
to cast the transaction in the form of taxable purchase (stock or assets) or
tax-free reorganization.

Analysis of the recent researches and publications. The questions
concerning the research of the problems of corporate reorganizations were
considered in the works of Y.M. Palyga, V.J.Pavlov, G. T. Pyatnytska,
V.M. Grynyova, V. A. Yevtushevskiy, D.V.Zadukhaylo, I. A.Ignatyeva,
J. M. Umantsiv [1-8]. Reorganization issues are the object of discussion in
American university reviews and are the object of application in big
corporations all over the world.

The aim of the article is to describe and compare at least some basic
corporate reorganization issues, explaining the difference between the terms
«restructuring» and «reorganization», studying advantages and disadvantages
of each type of reorganization according to legislation of different countries
and listing the most significant M&A deals in Ukraine recently.

Material and methods. In the article, the author reviews milestone
points of a company reorganization, its directions and types in order to,
using a comparative method of a research, analyze main principles of
reorganizing companies in different countries and, using interdisciplinary
method of research, understand the influence of law principles and rules on the
process of reorganization in economics. In the article, there were collected,
classified and analyzed information and data of the US Revenue Code, the
EU Council Directive, Ukrainian Civil Code, M&A Ukraine Database.

Results. Corporations reorganize and restructure themselves for various
reasons and in numerous ways. Companies reorganize themselves to increase
profits and improve efficiency. The reorganization of a company typically
addresses the efficiency component in an attempt to increase profits. Corporate
reorganization normally occurs following new acquisitions, buyouts, takeovers,
other forms of new ownership, or even the threat of filing for bank-
ruptey [9]. A reorganization is only feasible where, as an economic matter,
the shareholders of the acquired company are willing to continue to own an
equity interest in the combined entity.

Further in this article, we will consider the types of reorganizations
which deal with the purposes of taxation and are supported by legislation of
the USA [10] and the EU-countries [11]. In tax-free reorganization, the tax
attributes of the acquired company will be inherited by the buyer, either
directly (in the case of an asset reorganization) or because they are retained
by the acquired company itself (where that company remains in existence
and its stock is acquired). Similar treatment is available in the case of
a taxable stock purchase, but not a taxable asset purchase. In any event,
substantial limitations may affect the ability of the buyer to take advantage
of loss carryovers and other favorable tax attributes.

Countries typically have specific rules for tax-free reorganization in
their tax laws. In the USA, the objective of these rules is not to grant a tax
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exemption to the companies or shareholders involved, but to «neutralize»
the tax consequences of business reorganization, so that the reorganization
involves neither a tax advantage nor a tax disadvantage. The term «tax-free»
1s a misnomer because the tax is not eliminated, but will be realized when
a later taxable transaction occurs [9]. In other words, reorganization refers
to the sale or merger of a company that involves a change in ownership,
legal and management level changes, as well as a change in stocks. It is
a court-supervised formal process that restructures a company’s finances
after it faces bankruptcy. Though one of the aims of reorganization is to
restructure company’s operations, finances or management, there is a slight
difference between the terms «restructuring» and «reorganization». In common
words, restructuring tends to be used in the context of a troubled company
or turnaround situation, while reorganization, though it might very well be
a part of that, but more generally it refers to a more «elective decision»
by management to change structure in order to improve efficiency, to achieve
a desired strategic objective, etc. The above cases are not universal, but are
widespread indeed.

In addition to meeting the continuity of interest requirement, re-
organization must meet various technical requirements under the U.S. Revenue
Code, Part III, Paragraph 368 [10]. The precise requirements vary with the
particular form of reorganization used. The Code presupposes seven types of
reorganizations which are legislatively declared and collated in four categories.

In a typical A reorganization, the target corporation’s assets and
liabilities become assets and liabilities of the acquiring corporation and the
target corporation ceases to exist. Type B reorganization is an acquisition of
stock of the target corporation in exchange solely for voting stock of the
acquiring corporation, provided that the acquiring corporation has «control»
(generally 80 % ownership) of the target corporation immediately after the
transaction while type C reorganization is an acquisition of «substantially all»
the assets of the target corporation in exchange for voting stock of the
acquiring corporation followed by a liquidation of the target [9]. Some
peculiarities of transaction created a close to type C reorganization where
there takes place the transfer of «substantially all» of the target corporation’s
assets to an acquiring corporation, provided that the target corporation or
its stockholders (or a combination of the two) has «control» (generally
80 % ownership) of the acquiring corporation immediately after the
transfer. In this case, we are talking about acquisitive D reorganization.
A recapitalization (type E reorganization) is a reshuffling of an existing
corporation’s capital structure. A recapitalization transaction involves the
exchange of stocks and securities for new stocks, securities or both by
a corporation’s shareholders. The move concerns just one company and the
reconfiguration of the company’s capital structure. Possible scenarios
include a stock-for-stock recapitalization plan, a bonds-for-bonds move and
a stocks-for-bonds transaction. Type F reorganization rules generally apply
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to a corporation that changes its name, the state where it does business
or when it makes changes in the company’s corporate charter, in which case
a transfer is deemed to occur from the prior corporation to the new company.
Type G reorganization involves bankruptcy by permitting the transfer of all
or some of a failing company’s assets to a new corporation. One caveat
is that the stock and securities of the controlled corporation are distributed
to the previous company’s shareholders under Type D (transfer reorganization)
rules for distribution [12].

Before making decision which type of reorganization to choose,
a company should understand the goals of reorganization, decide whether
to reorganize in the form of taxable purchase (stock or assets) or a tax-free
reorganization, assess the legal consequences of the decision made and
estimate the resources which the company possesses, as well as it should
talk to counteragents and potential partners of reorganization. All these
factors determine the advantages and disadvantages of different types of re-
organization for each company individually. They are presented in table 1.

Business restructurings and reorganizations have become common
for multinational corporations, being a normal reaction of the market needs
and forming adequate competitive edges. The impact of the EU law on aspects
of corporate reorganizations is resulted in the so-called Merger Directive [11].
The term «corporate reorganization» is used in a generic way, encompassing
the types of transactions covered under the Merger Directive, transfers of
seat and internal transfers of assets. The Merger Directive introduces tax
rules aimed at ensuring that cross-border restructuring operations would not
be at a disadvantage compared to similar domestic operations. Such operations
may be necessary in order to create in the Union conditions analogous to
those of an internal market and to ensure the effective functioning of such an
internal market. Therefore, corporate reorganizations ought not to be hampered
by restrictions, disadvantages or distortions arising in particular from member
state tax provisions. The Directive contains specific rules on how to attain
this objective [13].

Only certain types of transactions are protected by Merger
Directive (table 2).

As to Ukrainian legislation, the term «reorganization» has several
interpretations in law depending on the purposes of legal regulation of
certain confidential relations.

The Civil Code of Ukraine [14] practically does not regulate relations
of reorganization (this term is mentioned in the Code only once), addressing
them as the issues of termination of activity of one legal entity and creation
or transformation of another one. According to the Article 104 of the Civil
Code of Ukraine, termination of a legal entity occurs as a result of transfer
of its property, responsibilities and rights to another legal entity or several
succession-seekers in one of the following ways: division, split, transfor-
mation, merger, takeover. These are types of reorganization.
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CBITOBA EKOHOMIKA TA MIZKHAPOAHA TOPI'IB/s1

The Article 109 describes split-off as along-standing type. Moreover, in
Ukraine there are no legislatively secured provisions concerning reorga-
nizations. In some countries, the absence of provisions relating to reorganiza-
tion can be explained by the fact that capital gains are not subject to tax.

However, not every reorganization of an enterprise can be connected
with termination of activity because a reorganized enterprise often continues
to exist after a new company has split off from it. Such an enterprise needs
to make appropriate changes to the statutory documents or to re-register.

Reorganization of an enterprise which misuse its monopoly position
at the market may also be carried out through its compulsory division in the
manner prescribed by law.

In a broader sense, reorganization is a complete or partial replacement
of the owners of corporate rights of an enterprise, is a change in the
organizational and legal form of business organization, is elimination of
certain structural units or creation of some new ones on the basis an old
enterprise, the consequence of which would be a transfer or taking possession
of its property, funds, rights and responsibilities by a successor.

The form of the future reorganization of an enterprise is determined,
first of all, by the reasons and motives which encourage the owners and
management of an enterprise to make reorganization. There are the following
directions of reorganization in Ukrainian legislation:

» integration of a going-concern enterprise. Is carried out by way
of merger, consolidation, takeover;

» division of a going-concern enterprise. Is carried out by dividing
or splitting of an enterprise;

» transformation of an enterprise. In this case, changes in size of
an enterprise are not stipulated.

In spite of the variety of possibilities to reorganize a company, in
Ukraine and abroad the first place is taken by the agreements concerning
the market of mergers and acquisitions. According to the statistics that is
shown in the AEQUO merger market report [20], the number of M&A
deals in Ukraine in 2015 amounted 140, the most significant among them
were those which will be presented further in the table 2.

One can state about flurry of activity on the M&A market in Ukraine
which could be observed in 2016 as well. The number of deals 2,5 times
increased compared with 2015. According to the M&A Ukraine Database [21],
the highest number of such transactions is in banking (25 deals), in
construction (9 deals) and in agricultural sector (8 deals).

Table 3 represents the most significant M&A deals in Ukraine during
the last two years indicating the Target firms, the Buyers, as well as the
total amount of transactions.

In order to portray the whole situation on the Ukraine’s M&A market
we cite the analytical center Ukrainian Institute For the Future [14] which
outlines 12 countries which are the biggest investors in this sphere: Cyprus
(7,2 % in the total M&A bulk), Russian Federation (6,0 %), Canada (3,6 %),
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China, Kazakhstan, the United States, Great Britain, France, Estonia, UAE,
Oman, Belize — 2,4%.

Table 3
Eleven most significant M&A deals in Ukraine in 2015-2016"
Amount
Target Company Buyer Buying Country of Transactions,
m. EUR
2015
. . AMIC Energy .
Lukoil Ukraine Management GmbH Austria 300
Looksery Inc. Snapchat Inc. The United States 132
«Inter» TV Channel Group DF Limited Ukraine 100
Astelit (Lifecell) Turkecell Turkey 90
Arena Enter-tainment | Primespot Securities Ltd. Great Britain 40
BaDM LLC Imara Trust Company Mauritius 27
Limited
«Barvinok» retail Evrotek Group Ukraine 10,6
Borshahivs-kiy . .
Chemical and Pharrza}t)—;:;&ci Firm Ukraine 7,7
Pharmaceutical Plant
Omega Bank PJSC Ukrainian Busm.ess Ukraine 6.9
Group Corporation
Ilyichevsk Shiprepair Waysell Holdings
Yard Limited Cyprus 6,3
2016
Medisvit Into-Sana The United States N/A
3 Mob Vodafone Russian Federation | 3 billion UAH
Oil-extraction plant .
«Elladar Kernel Ukraine 96 m. $
Ukrainian Bank of . .
Reconstruction and Bohai Commodity China 83 m. UAH
Exchange
Develoment
. Ministry of Finance . 148 billion
PrivatBank of Ukraine Ukraine UAH™
Parus Business Centre | Vaqif Aliyev, proprietor Azerbaijan 50m. $
Myhiivsk EMSA LLC Ukraine 52 m. UAH
hydroelectric station
AEGON TAC Ukraine N/A
Data Group Horizon Capital Cyprus N/A
NORD Duoput Russian Federation N/A
Consolidated Minerals China Tian Yuan China N/A
Manganese Ltd.

* Made by the author using the sources [14, 20-22].
** Additional capitalization.

Still, there is not elaborated any legislative code or directive in Ukraine
which presupposes division of reorganizations by their types depending on
tax purposes. It means that tax motives to reorganize companies in Ukraine.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
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Conclusion. In corporate finance theory the maximization of shareholder
value is considered to be the main striving of any organizational and financial
transformation which a company survives, that is why it is important that
any of the chosen reorganization types should meet the requirements the
company sets. The legal aspect of reorganization is also important as it is
tightly connected with legislation, its forms and requirements in each single
country. Unlike the USA or the EU, in Ukraine the tax system does not
provide for transactions described in this article. The types of reorganization
presented above reveal their peculiarities, which help understand their
specification and possibility (as well as impossibility) to choose one of
them while reorganizing a company. The variety of divisive, acquisitive and
corporate reorganization alternatives, which are proposed by foreign legislation
systems, which were considered in this article, is also widely applied in
corporate management at different foreign enterprises. Extension of national
legislation in this aspect would also enable to apply corporate reorga-
nizations in our country on a broader scale, the most popular of which still
are mergers and acquisitions, which refer to the Type A of reorganizations
in American corporate finance legislation. That is why we considered it
important to describe and compare basic corporate reorganization issues,
explaining the difference between the terms «restructuring» and «reorganization»,
studying advantages and disadvantages of each type of reorganization
according to legislation of different countries.

When the top priority is to make existing business viable by
reorganizing it through merger or division, it is necessary to think about
Ukrainian rules in civil or commercial law that would make mergers,
acquisitions or divisions more transparent, as well as to think about their tax
implications. The above problem is an object of development in our country
and of our future investigation.
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Kacvanosa A. Peopzanizauin kopnopauiii: MircHapooHuil 00ceio.

IHlocmanoeka npoonemu. B cyuacuiii exonomiyi peopeanizayis Kopnopayitl,
He3anedcHo 6i0 ix macwmady ma 6udy OiAIbHOCMI, NPeOCMABIAEMbCA NOCMIUHON
npoobremoio npu 00CseHeHi PIBHOCHPAMOBAHUX YILel. NOYUHAIOHU 3 NePiodY, KOAU KOMNAHIS
NOYUHAE CBIU PO3BUMOK AOO0 3HAXOOUMbCA Y KPU308Ill cumyayii, abo peopeanizye ynpas-
JIHCHKY cucmemy, abo i HA8NAKU, € NPOYSIMAIOYOI [ NPacHe 3a80L08Y8AMU HOBI PUHKU.
YV 36’a3ky 3 yum xomnawuii 6xknaoarome epouti y HAAHYS8AHHA MA 3MIHY KOPHOPAMUBHUX
cmpamezitl, MaKux 1K 3AUmmsi, NPUEOHANHSL, GUOLLEHHS, NOOLT MA THWL 8UOU PeCMPYKMY-
puzayii. Cmpykmypylouu Kynienwo ma npooasic kopnopamusrozo oizuecy ¢ CLIA abo ¢ €C,
HeoOXIOHO NPULIHAMU 8AXHCIUBE PIULEeHHS W00 MO2o, YU 30ILUCHI08AMU MPAHCAKYIIO ) 6U-
211A0i ONOOAMKOBY8AHOI KYNiGai (aKyill uu akmueie) abo peopeanizayii 6e3 0nooamKyeanHsi.

Ananiz ocmannix docnioxcens i nyonixayiu. /{ocriodcenns npobiem Kopnopa-
MugHUX peopeauizayiii oynu posenauymi 6 npaysax €. M. [lameu, B.Y. Ilasnosa,
I T. II'smnuyekoi, B. M. [punvosoi, B. A. €emywescvkozo, [. B. 3aouxatina,
1L A. Ienamwesoi, F0. M. Ymanyisa. Illumanns peopeanizayii — npedmem 062080peHHs 8
02715101 AMEPUKAHCHLKUX VHIgepCUmemia i 00'ekm 3acmocy8ants y 6eUKUX KOPROpayisax y
8CbOMY C8IMI.

Mema cmammi — onucamu ma NOPIGHAMU O0esKi OCHOBHI npobiemu KOphno-
PAMuBHOi peopeanizayii, NOACHUMU PISHUYIO MINC MEPMIHAMU «PEeCMPYKMypu3ayisy ma
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«peopeanizayiny, susuumu nepesazu ma HeOOIKU KOJHCHO20 MUNy peopeanizayii 6i0n06ioHo
00 3aKOHO0ABCMEA PI3HUX Kpainu ma oxkpecaumu Hausadicaueiui yeoou M&A ¢ Ykpaini
npomsa2oM OCMAHHIX POKIS.

Mamepianu ma memoou. Y cmammi agmop po3eisoae HAUBANCIUGIUI emanu
peopeanizayii Komnauii, ii Hanpamu ma munu ON1 MO20, W00, BUKOPUCTMOBYIOYU
NOPIBHANbHULL MemOO O0CHIOJICEH S, NPOAHANIZY8AMU OCHOBHI NPUHYUNU DeopeaHizayil
KOMNAHIU ) Pi3HUX KPAIHAX M, GUKOPUCTOBYIOUU MINCOUCYUNTITHAPHULL MemOoO O0CTIONCEH-
HA, 3pO3YMIMU 6NJIUE NPABOSUX NPUHYUNIE | NPAGUL HA NPOYeC peopeanizayii 6 eKOHOMIYL.

Pesynomamu oocniodcenns. Kopnopayii peopeanizyyiomvcs 3 pizHUx npudun
i yucaennumu cnocobamu. Illpuyunoro, sx npasuno, € 30invuienHs npubymxy ma
niogueHH eheKmusHOCmI. 3 0peani3ayitiHO-eKOHOMIYHOI MOYKU 30py peopeanizayis
MOJICIUBA Ue MOOT, KOU aKyionepu npuodanoi abo peopeanizosanoi KOMNAawii 20mosi
npo008HCYBAMY BONOIMU HYACMKOIO BIACHO20 KANimamy Ha 00’coHanomy abo 3HO8Y
cmeopenomy nionpuemcmei. Bio yvoeo maxooic 3anedcumv mun peopeanizayii, sAKuil
obupaemovca. YV yili cmammi po3ena0aomscs Munu peopeanizayit, AKi Cmocyiombes
yineti onodamkysarts ma niompumyiomscs 3akonooascmeom CILIA, kpain €C ma Yxpainu.

Bucnoexku. Y meopii xopnopamusnux ¢hinancie maxcumizayis axyionepHoi
8apPMOCMI 88ANCAEMBCA OCHOBHUM NPASHEHHAM 0)0b-SKUX OpP2aHi3ayitHO-QIHAHCOBUX
nepemeopens, AKi KOMNAHIA Nepexdcusac, momy 8axciugo, uwob OyOob-axkull i3 0bpaHux
munie peopeauizayii 6i0nogioas eumocam xkomnauii. Pizni anemepnamueni eapianmu
KOpnopamusHoi peopeanizayii, 3anponoHosani iHoO3eMHUMU 3aKOHOO0ABYUMU CUCTHEMAMU,
AKI Oynu poseasHymi 6 yitli cmammi, WUPOKo SUKOPUCIIOBYIOMbCA 8 KOPHOPAMUBHOMY
VIPAGNIHHI HA PI3HUX THO3eMHUX nionpuemcmeax. Pozwupents HayioHanbHo20 3aKOHO0A6C-
mea y YbOMy ACHeKmi makodic 003601UN0 O 3aCMOCY8amu KOPHOPAMUEHT peopeaHizayii
6 Hawill Kpaini y 6inbw wupoxomy macuma6i. Tomy mu 68adcaemo 8axiCiusuUM ORUCAMU
ma NopieHAMU OCHOBHI NUMAHH KOPNOPAMUBHOI peopeanizayii, eusduaiodu nepesazu ma
HeOO0iKU KOJCHO20 MUNY peop2anizayii 6i0no8ioHo 00 3aKOHO0ABCMBA PIZHUX KPAiH.

Konu eonosnum npiopumemom € dcumme30amuicms ICHY0O4020 OizHecy, siKa
00Cs2A€EMbCS WISIXOM peopeanizayii, 3aumms abo nooiny, HeoOXIOHO nodymamu npo
VKPAIHCbKI HOpMU 8 YUBIIbHOMY MA 20CHO0APCLKOMY Npasi, AKi 3po0isams 31umms,
npudbanHa yu noodin Oiib MPAHCNAPEeHMHUMU | 3abe3newams 6i0N0GIOHI NOOAMKOGI
VYMOBU MAKUX NEPEmMBOPEHD.

Knwuoei crnosa: peopranizaiis MiANPUEMCTB, 3JIMTTS, MOALUI, ONOJATKYBaHHS,
TUTIU pEOpTaHi3alii.
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